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The appellees severally herein petition for a re- 
hearing upon the following grounds: 
if 
From the bottom of page 11 and the top of page 
12, the opinion of the Court relates to the testimony 
of Clarence W. Robnett, and among other things the 
Court says: 


“It is also true that his testimony is not alto- 
gether free from contradictions and misstate- 
ments, and were it not for the corroborating tes- 
timony of the entrymen, we should reject it alto- 
Ceniienr. 


An examination of the record discloses that the 
Court held for cancellation certain patents wherein 
the testimony of the entrymen did not corroborate 
the evidence of Clarence W. Robnett, but is in direct 
conflict therewith, and we call the Court’s attention 
to the evidence of Lon E. Bishop, Frederick W. New- 
man, Charles Dent and William MeMillan, appear: - 
ing on page 23 of the Court's opinion. 

We call the Court's attention to the evidence of C. 
W. Colby appearing at pages 3080 to 3085. of the 
transcript, and especially page 3082, wherein the 
witness states: 


“A. Well, these entrymen were in the em- 
ploy, had been for some time in the employ of 
Sinall & Emery, except perhaps Mr. Dent, who 
wasn't particularly employed by them, but had 
considerable dealings—he kept a house at which 


they stopped in going and coming, and also kept 
some goods, and they got goods from him in go 

ing and coming from Lewiston to the timber, 
and these—there was a good deal of talk about 
taking to timber and these parties concluded 
that they wanted some, and Mr. Emery had been 
engaged in locating parties on timber, had made 


a business of it, and finally located them on 
timber.” 


(Page 3084). “A. Yes, sir; and asked him 
(meaning Mr. IKkettenbach) for a loan of this 
money to prove up with, and I think he said he 
would speak to Mr. Kester about it, and let me 
know in a short time, or perhaps let me know in 
the morning; anvway, it was only a short time 
he took to give me an answer. * * * * 

“A, J mean made proof; ves, sir. Excuse me. 
When they were ready for the money, I got the 
the money trom the bank and handed it to 
them, and they went and made their proof.” 

MR. TANNAHILL: Then what happened af- 
ter they made their proof? 

“A. Well, Mir. Kettenbach says: ‘Now, he 
says, ‘I look to vou, Mr. Colby, to get those mort- 
eages and see that this thing is all straight, and 
so I waited around until they made their proof, 
and when they did, | asked them to go up to Mr. 
Barnett’s office—I went up into May. Barnett’s 
office before this, and told him the boys were 
making proof and I would like to have them 
eive a mortgage, and told him [ would like to 
have them remain in his office—it was getting 
late in the evening then—and I wanted him to 
remain there to fix up these mortgages and he 
said he would and did. * * ** Emery came up 
and says: “The boys want to sell instead of giv- 
ing a mortgage. They say thev will have the 
sine trouble ‘about meeting the mortgage they 
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are having now, aud prefer to sell, if they think 
they can get a reasonable price,” and asked me 
if I thought Mr. IKkettenbach would buy it, and 
I says: ‘I think not; it is so soon after proving 
up, but,’ I says, ‘I will go and see him.’ I went 
and saw Mr. IKettenbach and he says: ‘Have 
they proved up? and I says, ‘Yes.’ ‘Have they 
got their final receipts?’ and I says, ‘Yes.’ 
‘Well,’ he says, ‘It is as much theirs now as it 
will evet be, and he says, ‘Wes. | will buy them 
if I can get them right,’ and he says ‘What will 
they cost?’ and I says, ‘They will average about 
$750 or a little less, some more.’ ‘Well, he says, 
‘T will see Mr. Ikester about it and let vou kuow 
in a little while, and I saw him again, and he 
says, ‘We will take them if they don’t cost more 
than $750, so then I told Mr. Emery that Mr. 
Ixettenbach would buy them, and what he would 
give, and Mr. Emery seemed to understand by 
that what the boys wanted for them, and in. 
stead of making mortgages they made deeds, 
(Page 3086 of the record). 


(Page 3087). “Q. J will ask you if at the 
same time, or at any time, you stated to Mr. 
Ixester, or anyone else, what the entrymen were 
doing, or that they were to go ahead and prove 
up, and deed the claims over to Colby and 
Emery, meaning yourself and Emery, for $200 
each = 

“A. No, sir; there was nothing of that kind. 
Nothing suggesting any such thing in the con- 
versation at all.’ 


- 


cw) 


FRED W. EMERY, 
We also call the Court’s attention to the evidence 
of Fred W. Emery, appearing at pages 3115 to 3138 
of the record. On page 3117 the witness testifies: 


“Q. Now, just state what occurred in rela- 
tion to the location of these parties on timber 
claims? 

A. Why, these parties were all inen, except 
Dent, that has worked for us for a number of 
years off and ou, for—well, for the past proba- 
bly 15 vears. Evans probably a good deal lon- 
ger than that, and at this time thev were work- 
ine the biggest part of the time for us in the 
woods. We were in the lumber business, * * * * 

A. And I was doing some locating off and on, 
as I had time to cruise some timber and parties 
were anxious to get located, why I would locate 
a few of them: and I was up in the woods one 
day, and they were there at one of the home- 
steacder*s cabins, in fact, Evans’ homestead, and 
they got talking about timber claims, about me 
Ipeatine people, and wanted to know if there 

vas anything left, and I told them abont a 
a of timber there was there; that is, there 
was about four of them there. I think, at that 
time; and they wanted to know if I thought it 
was worth taking, and I told them I thought it 
eas, and they talked the matter over there dur- 
ing the afternoon among them and concluded 
they wanted to get loc ated, and wanted me to 
locate them, and I told them I would as soon as 
IT had a little time. The next—l came down 

early then, and when [ came back they were 
there, and I took them and weut over the thnber 
with them and located them. 

Oe aod aghat occutred next? 


6 


A. Well, they came down to Lewiston and 
made their filings; and after that a short time 
they told me that they would have to get money 
—they would have to borrow money to prove up 
on these claims. Well, they wanted to know 
what I thought about it, and I told them I didn't, 
think they would have any trouble in borrowing 
money; that there was lots of men in the coun- 
try that was loaning money on timber claims, 
enough to prove up on, and they told me to look 
out for somebody that would be apt to have 
some, as they didn’t know as they would have 
enough, and I told them I would. Well, it run 
on for some time then, and I spoke to Mr. Colby, 
as he was our book keeper at that time, and ask- 
ed him if he knew of anybody that would be lia- 
ble to loan them boys what money they would 
heed on those claims for proving up, and he said 
he didn’t right then, but he thought probably he 
could find them, and I told him to look around 
ad see who they was; and some time after that 
he told me that Mr. Skinner—TI think it was W. 
H. Skinner, that used to be mayor here, what- 
ever his initials was—would loan them the 
money, but it proved—some short time before 
they got ready to prove up why Skinner's money 
didn’t get there, and so there was no show to get 
it of him, and so I told him to see other parties, 
and he told me he would, and one day he said he 
was talking with Mr. Kester, I think, in regard 
to it— 

Q. Mr. Kester or Mr. Kettenbach? 

A. I wouldn't be sure whether it was Kester 
and IX<ettenbach, or Mr. Ixettenbach, but he said 
they hadn't decided whether they would loan it 
or not; and a short time after that Mr. Ketten- 
bach, I think it was, called me in and wanted to 
know what I thought about this timber, if I had 
located it and crnised it, and if T knew what 


there was on it. I told him f did, and he wanted 
to know if I thought a loan would be safe of 
$400.00 on it. I told him I thought it would be 
perfectly safe; while it wasn't first-class thin- 
ber, it was second growth, and it would proba- 
bilv cut a couple of million feet to the quarter 
section, and I considered it sate to loan on it. 

Q. Now, what happened next? 

A. Well, it appears that he loaned the mon- 
ey on these claims; and after these boys had 
proved up there was several of them came to 
me and wanted to know if I didn’t think these 
parties would buy the claims. 

Q. Now, did they all prove up at the same 


A. No: I think there was four proved up that 


Q. And it was these four that came to you? 

me ex. 

@ <All right. What did vou tell then? 

A. Well, I told them I didu‘t know. They 
said they would rather sell their claims if they 
could get something reasonable for them in- 
stead of giving a mortgage on them, because 
they were all homesteaders in there, and they 
could use the money to good advantage to imn- 
prove their homesteads with. 

Q. Aud then what did vou do? 

A. Well, I spoke@to Mr. Colbyeabouti@ WT told 
him the bovs would rather sel] those claims out 
and out than to mortgage them, and to see what 
he could do about it, and I think he went and saw 

Messrs. Nester and Kettenbach, and they decided 
that they would buy the claims, providing they 
were all right. 

QM. And when were they sold? 

A. T think they were sold that day. 

©. And do you know anything about the sale 
of the other two claims? 
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A. No, I don't know about the arrangements 
for the sale of the other two claims. 

Q. Now, was there any talk of the sale of these 
claims before they made their final proof? 

A. No. 

Q. Was there any understanding or agreement 
between you that they were to take these claims 
up for you? 

A. None whatever. 

Q. What location fee did they pay vou? 

A. They paid me $100.00. 

Q. $100.00 for each claim? 

A. Wach claim. 

Q. Are you acquainted with Clarence W. Rob- 
nett? 

AY. J sail, ress Sir. 

Q. How long have you known him? 

A. Why, I think about fifteen years. 

@. I will ask you, Mr. Emery, if, the morn- 
ing after the first conversation with Mr. Colby, 
between Mr. Colby and Mr. Iettenbach, relative 
to loaning the money on the claims, that you and 
Mr. Colby came into the office—William F. Ket- 
tenbach’s private office—and talked the matter 
over, and vou told Mr, ester, or Mr. Kettenbach. 
or either of them, that vou had checked these 
claims over, and vou knew they were the best 
claims in the whole township that was subject 
to filing, and that Mr. Kester told Myr. Colby 
that they would go and furnish the money for 
the proof, and take the claims under the same 
conditions that vou had with the entryvmen, to 
pay them $200.00 for their right? 

WITNESS: No: T never had any such con- 
versation. 

MR. TANNAHILL: Just answer the ques- 

tion. 

A. Well, the way I understand the question 
—the way, IT mean, that I never had any such 
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conversation, between Colby and I and IKetten- 
bach, or Colby and I and Kester, because we 
never met there to talk that over—any matter 
of that kind. 

Q. Did you ever have any conversation 
wherein vou said vou were to pay the entrymen 
$200.00 for their rights? . 

Ee @NO, Sir. . 

Q. Now, did vou give the names of the entry- 
men at any conversation between Mr. Ketten- 
bach and Ma. Kester, or Mr. Colby and vour- 
self? : 

mn. No, Sir. 


On pages 2122 to 2124 the witness testifies that he 
never had any conversation with Robnett, such as 
testified to by Robnett; that the evidence of Robnett 
in relation to all of the conversations concerning 


these particular tracts of land was and is false. 


£ 


PREDERICK WW) NEWSIAS. 

The evidence of Frederick W. Newman appears at 
pages 671 to 694 of the record, direct examination ; 
695 to 697 cross-examination ; 698 to 700 redirect ex- 
amination. 

At page 674 the witness testifies on direct exami- 
ation: 


Q. Who spoke to you about taking up a tim- 
ber claim? 

A. ITspoke to Mr. Emery: T asked him in this 
way: T says, “Mr. Emery, the wood is getting so 
high, I understand vou are locating — timber 
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claims up there; is there any chance at all?” 
“Well,” he says, ‘there isn’t much chance; any 
claim that is of any account,” he says, “is gone i 
he says, “it has been taken up long ago.” He 
says, “There might be something there Sein et 
will see vou after a while,” or some time or an- 
other, “and let you know if there is any land to 
berhade 235 = ae 


At page 676 the witness testifies : 


A. Why, T savs fof him to wait a few dane 
T says, “I want to see EF. C. Smith, to see if they 
are loaning any money on Clarkston real es- 
tate.” I owned a house and lot in Clarkston, 
and T says to Mr. Smith, “Are von loaning any 
money on Clarkston real estate? And he says, 
he would, but he says, “Why not get it over 
there?” And T says, “I am working for the peo- 
ple over there, and IT would rather get it here.” 


On page 677 the witness testifies; 


A. * * * “Well,” he says, “how mirchid@som 
Want 2~ hee J says, about $300.00, and pos- 
sibly $400.00," IT says, “I have some money, but 
I will let vou a how much T want.” nl 
then I had no more in regards to getting the 
money matters — I had no more conversation 
with Fred Emer y till some time before proving 
up time. 


On page 684 the witness testifies: 


Q. When did you make vour arrangement 
with Mr. Colby to get the money to make your 
proof? 

A. It was a few davs before; I met Mr. Em- 
ery, and I says, “Fred”—TI told him the circum- 
stances of the bank; the bank wanted to make 
me a two-year loan, and I says, “TI don’t know as 
T will ever want the money that long or not.” 
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“Well,” he says, “we don't care to be loaning 
any money fora year for a small loan like that,” 
he says, “we would like to loan you about $500 
for abont two years,” and I says, “I don’t know 
as I will want it for two years,” and I says to 
Fred, “Is there any way to get the money to pay 
for the filing now, instead of going to the bank 
and borrowing the money for two vears?” He 
says, “I don't know; IH see.” 

QM. Now, where was this conversation? 

A. That was right here in Lewiston. 

Ix. Whereabouts in Lewiston? 

A. I think somewheres on the street. I was 
working at the time and I met him down town. 
IT says, “I can get the money from the Idaho 
Tiust Company by inortgaging my home,” and I 
asked him then if there wasn’t private money 
besides going to the bank, because thev wanted 
imomoan it for two vears. * * * 

@. How long was that before final proof? 

A. I don’t think that was much over two or 
miree dats. 

Q. And then when did he tell vou that he 
would let vou have it, or could get it for you? 

A. Well, that was—I don’t know whether it 
was the same afternoon or the next day. 


On page 695 the witness testifies on cross-ex- 
amination as follows: 


Q. And you had no contract or agreement to 
sell it to’ Mr. Emery? 

Pee NOwgSsIT. 

©. Or to Mr. Colby? 

ne NO, SIT. 

Q. Or to My. Kester or to Mr. Kettenbach? 

A. BWorsir. 

Q. And vou had no contract or agreement to 
sell it before vou made the final proof? 

A. GO, SID. 
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Q. Now, when was it vou concluded to sell 
your land in relation to the time you made your 
final proof? 

A. IT saw my wife at noon, and T says, “IT am 
going to prove up this afternoon,” IT says, “will 
you sign a mortgage so we can get the money 
from the bank?” And T says, T made arrange- 
ments with Emery to get the money and we can 
prove up on it all right.” Well, she considered 
awhile, and then she says, “No, I won't do it,” 
she says, “I won't sign no mortgage.” “Well,” TI 
says, “what will IT do? T will have to prove up 
this afternoon. IT will have to ask Emery if he 
can sell it for us.” And so after we proved up 
on it T says, “Fred, is there any chance to sell 
this land now?" He says, “I don't know.” He 
“says, “I can find out.” He says, *“Uileteme ee 
ways something selling; perhaps somebody will 
buy it.” He says, “I will see. Mavbe it will take a 
little time.” ‘“QWell,” I says, will you avantva 
mortgage?” “Well,” he says, “no.” T asked him 
—requested him to get the money for a few days, 
until IT decided what to do, whether to mortgage 
the place or not. And so I went and attended to 
the furnace, and IT says, “Fred, if vou can find 
anybody to buy that vou go ahead and sell it, be- 
cause my woman won't sign a mortgage.” 

Q. Then, the affidavit which vou made as fol- 
lows: “That IT have made no other application 
under said acts; that I do not apply to purchase 
the land above described on speculation, but in 
good faith * * * * > waste: wanes 

A Ye@S, sir, 


It affirmatively appears that the evidence of the 
cntryman Frederick W. Newman not only fails to 
corroborate the evidence of Clarence W. Robnett, 
but is in direct conflict therewith, and amply sup- 
perts the evidence of Colby and of Emery. 


CHARLES Swit e, 

The evidence of Charles Smith appears at pages 
2995 to 3021 of the record, and on page 2996, in re- 
sponse to a question as to how he happened to take 
np the claim, he states: 


mee. GORDON: Q. Well, now, what else 
happened? Did you talk with anybody about 
tat? 

Why, nobody but Ben and I; and then we 
spoke to Fred Emery about locating us. 

Q. Well, now, what did vou have to say to 
imery ? 

A. Well, we asked him if he could locate us 
on a claim, and he said he thought he could, and 
so he finally did locate us. * * * 

Q. Did he sav anything else to vou except 
that he could? Was that all that was said? 

A. Why, it was all that was said at that time 
when we first spoke to him: and then we aske 
him if he would locate us, and he said he would: 
and so—Oh, it was going on to probably a month 
during that time from the first time we spoke 
about it, and he said he would back us up for to 
get a claim, and he located us. 

Q. Now, How do vou mean he would back vou 
up? What do you mean by “backing vou up?” 

A. Well, we really didn't have monev enough 
of our own; at least, I don’t think IT had: I don't 
know what was coming to me at the time. We 
had been—I was to work there, and we would 
draw money whenever we wanted it, whether it 
was coming to us or whether it wasn’t. 

Q. You were married at that time? 

Poe NO, Sir’. 
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On page 2998 the witness testifies : 


Q. And who paid your expenses of coming 
from the Clearwater down to Lewiston? 

A. I paid them myself. 

Q. Where did you get the money? 

A. Well, the money I had that I had drawn— 
wages, 

Q. Did vou draw it just before vou came? 

A. Well, I couldn't say as to thate  * * * 

A. T couldn't say for certain whether IT did 
or not. I never drawed any until I came down 
here, you know. This was where we always 
drawed our money, in Lewiston. 


On page 3005 the witness testifies: 


Q. Now, when was it von had the talk about 
getting the money to make proof? 

A. Well, that was some time between the 
time I filed and proving up, I don’t remember 
the time. 

Q. Now, what was said about it? 

A. Well, there wasn’t any more said than I 
asked Fred if he would let me have the money, 
enough to prove up on it, and he said he would if 
he could, but he was a little short at the time, if 
I can remember, but he said he would if he eould, 
He said, if I remember right now, that he would 
if he could make out: he was a little short of 
money himself at the time. 


On page 3018 the witness testifies on cross- 
examination : 


Q. As T understand vou, Mr. Smith, there 
was no understanding or agreement Woe you 
and My. Emery or Mr. Colby, or anyone, that 


vou should sell vour land, betose vou filed on it? 
*%. Wo, sir 
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Q. And no understanding or agreement that 
vou should sell your land, before vou made your 
final proot? 

Be, ONO, sir. 

Q. And you had no talk with Mr. Kester or 
Mr. INettenbach regarding the sale of your land, 
before vou filed on it, or before you made your 
final proof? 

vw No, sir. 


The witness also states that the affidavit he made 


at the time he filed his sworn statement, was true. 


CHARLES DENT. 
The evidence of the witness Charles Dent appears 
vu pages 716 to 736 of the record, and we quote there- 
from as follows 


A. Mr. Emery was locator at that time, and 
he asked me if I had ever taken a claim, and I 
told him no, and he wanted to know why I didn’t 
take one. Well, I told him I didn’t know as I 
had much use for one; I couldn't sell it. “Oh, 
ves,” he said, “I could sell a claim most any 
time.” So I concluded T would take one. (Pages 
718-719). 

Q. Did he tel vou how much the claim would 
net vou? 

A. Oh, I told him if T could get $100.00 for 
the claim I wouldnt mind taking one. “Well,” 
he says, “you can easy enough eet $100.00." He 
says, “Most anybody will give vou $100.00 for 
ie? 

The witness testifies, on cross-examination, 


at page 733, as follows: 
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Q. Mr. Dent, I understand vour first conver- 
sation with Mr. Emery was at your place, was 
it? 

A, Yes, sir. 

QM. What was that conversation, as near as 
vou can remember? 

A. Oh, I don’t know; there wasn’t much of a 
conversation about it. He was locating people 
up there, and we just got to talking about it, 
about talking up claims, and he says to me, he 
says, “You have never taken one up, have you?” 
And I says, * No.” And he says, ‘Why don’t vou 
take upa claim?” And [ told him I did't know, 
T didn’t know as I could sell it if I did take one 
up, and he says, “Well, vou could easily enough 
sell it for $100.00." he says, “anybody most 
would give vou $100.00 for it.” Well, I told him 
T thought if T could get $100.00 I would take up 
a claim, but I didn’t want to take up a claim and 
hold it, because I didn’t want to pay the tax on it 
and I didn’t know when J could ever sell it. 

Q. You meant if vou could get $100.00 over 
and above what the claim cost vou? 

A. Yes. 

Q. There was no understanding or agreement 
with him that you was to sell your claim to him, 
was there? 


A. Oh, no. 
Q. Or to anyone else? 
A. No. 


Q. When was your next conversation with 
him; the next conversation I believe was when 
you asked him if you could borrow the money 
to prove up on, or something to that effect? 

A. I told him Tf didn’t have the money, and 
he said they could let me have the money if I 
needed it, Colby said; and he owed me about $60 
or $70 then, Emery did, but he didn’t just have 
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it with him, so when I come down there I seen 
M1. Colby, and he let me have the money. 


On page 735 the witness testifies: 

Q. * * * Now there was no understanding or 
agreement between vou that you was to sell your 
land at that time, was there? 

ee Ol, no, no, * * * 

Q. Then, what conversation did you have in 
regard to the claim, after vou made vour final 
proof? 

A. I didn’t have no conversation much; T just. 
told Mr. Colby I would sell him the claim, and 
he said all right. 

Q. Did you tell him what you would sell it to 
him for? 

A. Yes. 

Q. How much? 

A. I told hin if he would give me $100.00 and 
pay ime what it cost to prove up, he could have 
Uiesclaim. = 

Q. That was the first talk vou had with 
either Mr. Colby or Mr. Emory regarding the 
sale of vour claim? 

Eee \ CS. SIT, 

Q. You had then proved up and had your fi- 
nal receipt, had you? 

A. Yes, 


The witness also states, on pages 735-736, that the 


affidavit he made at the time he filed his sworn 


statement, is true. 
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LON FE. BISHOP. 
The evidence of Lon E. Bishop appears at pages 
2976 to 2994 of the record. At page 2981 the witness 
testifies: 


MR. GORDON: Q. And did you talk with 
Mr. Emery about getting the money, or with . 
Mr. Colby? 

A. Well, T spoke about that we would have 
to have a settlement so I could get the money to 
prove up witb. 

Q. Now, who did vou talk with about that? 

A. JT talked with My. Emery about it. 

Q. What did Emery say? 

A. He said he would settle up with me, and 
he would give me the money. 

Q. Now, what settlement was it vou were to 
have? 

A. Well, I was working for him, vou know, 
and TIT had worked for him quite a while, vou 
know, and he had given me money along. 

Q. Now. how much actual cash did you get 
that day from Colby? 

A. Why, T got $400.00. 

Q. And how did vou happen to get it from 
Colby? Did he owe you any money: or was it 
Emery that owed vou the money? 

A. Well, it was Emery. They were all con- 
nected together. 

Q. Did vou have any talk with Mr. Colby 
about it at all? 

A. No. 

Q. And where did you get the money from 
Wr. Colby? 

A. Out here on the street. 


At page 2990 the witness testifies on cross-exam- 


ination as follows: 
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© Mr. Bishop, did you have any talk with 
Mr. Ixettenbach, or Mi. Kester, or either of 
them, concerning the sale of vour land, before 
vou made your final proof? 

we NO, SII. 

Q. Did vou have any talk with Mr. Colby, or 
Mr. Emery about the sale of your land, before 
you made vour final proof? 

a. NO, sir. 

Q. When did vou first conclude to make a 
sale of your land, in relation to the time vou 
made vour final proof? 

A. Well, after I proved up. 

Q. And who did vou first talk with about the 
sale of your Jand? 

Ee, Why, Emery. 

Q. With Mr. Emery? 

me 1 CS, Sir. 

@. And what did he tell vou? 

A. He told me that Kettenbach would buy. 

Q. Did he tell you what he would give vou for 
it? 

A NO, 

Q. And then, vou had a talk with Kettenbach 
about it, did von? 

E ies: J went over to see him. 

©. You went over to see him? 

mee Yes, Sir. 

Q. And it was then vou agreed on the price? 

A. Yes, 

@. And then he told vou to make out the deed? 

Ee Ves, 

Q. And vou made out the deed, and went over 
and had the deed made out? 

A. Yes, sir. 

Q. And executed it, and brought it back, and 
gave it to Mr. Kester, who was the cashier of the 
bank? 

A. Yes, sir. 
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Q. And you told him that you was to get 
$650.00 for it? 

A. Yes. 

Q. And he told you that was right? 

A. Yes. 

Q. Now, you stated that you paid back to Mr. 
Emery the money that vou had borrowed from 
him. How much money had you borrowed from 
him? 

A. Well, I dom't remember just how much I 
did get from him. He owed me, and after I got 
this money, why, then I owed him. 

Q. And I believe vou said that you told him 
that you wanted to settle up, So that vou could 
get the money to make your final proof wath? 
You wanted the money to make your final proof 
Avail? 

vag NS, 

Q. And vou had a settlement, did vou? 

A. Well, he just gave me the whole amount, 
you know, and then [ told him that I wanted to 
settle up, and he just gave me the amount. 

Q. Gave vou the ca Ome? 

A. Yes, 

Q. And then when you paid him back it was 
determined then how much money he owed vou 
before he let vou have the $400. 00, was it? 

Q. That is, determined how much money you 
had coming to you from him? 

Ne Yes, 

Q. And then it was also determined how much 
money you owed him after he let vou have the 
$400.00? 


A. Yes. * * * * * 


At page 2992 the witness testifies: 


@. And you had no understanding or agree- 
ment with My. Emery that you would sell “hin 
the land, before vou filed on it? 


21 


a. NO. 
Q. Or before vou made your final proof? 
mx NO. 


The witness also testifies, at page 2993, that the 
affidavit he made at the time he filed his sworn 
statement, was true. 

It affirmatively appears from the evidence of this 
witness that he had no understanding with anyone 
for the sale of the land prior to the time he made 
his final proof, and it was after he made his final 
roof that he concluded to sell. 

At pages 281-285, relative to these entries, Judge 
Dietrich in his opinion states: 


“There is no contention that Kettenbach and 
Ixester had anything to do with the entries until 
about the time of final proof, when, at the solic- 
itation of Colby, they agreed to advance the 
money, and thereafter, closely following the fi- 
nal proof, they purchased the claims; it is ob- 
vious therefore that they could not have had 
any unlawtul agreements with the entrymen. 
The theory of the government, however, is that 
such agreements had been entered into with 
Emery and Colby, or one of them, and that the 
defendants were advised of such agreements be- 
fore they purchased the lands. Aside from the 
testimony of Robnett, there is no direct or posi- 
tive proof that any one of the claims was in- 
valid, and while the conditions surrounding the 
transfer are of such a nature as to warrant a 
close scrutiny of the claims, the circumstances 
are quite as readily reconcilable with the theory 
of the lawfulness as with the theory of the un- 
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lawfulness of the relations existing between the 
several entrymen and Emery and Colby. It is 
conclusively shown, I think, that in material re- 
spects Robnett’s account of what occurred in the 
bank is incorrect, and I am conyinced that the 
witness Colby truly states how Kettenbach and 
Ixester came to purchase the claims. Upon the 
whole , it is thought that the evidence is insuf-. 
ficient to warrant a cancellation of any one of 
these patents. 


We have heretofore stated that each and all of the 
entrymen were and are in conflict with Robnett ; that 
Colby and Emory are in conflict with Robnett, and 
Judge Dietrich prefers to believe these witnesses in- 
stead of believing Robnett, and held the patents in- 
tact. 

We most respectfully pray that a rehearing be 
granted in relation to these entries, to-wit, the en- 
tries of Lon KE. Bishop, Frederick W. Newman, 
Charles Dent and Charles Smith. 

In connection with these entries we call the 
Court’s attention to the authorities cited under 
“Points and Authorities, I," pages 219-224 of our 
original brief, and we call the Court's attention as- 
pecially to the case of Cnited States vs. Stinson, 197 
U.S., 200-204; 49 L. Ed. 724, in which the court says: 


“2. The government is subject to the same 
rules respecting the burden of proof, the quality 
and character of evidence, the presumptions of 
law and fact, that attend the prosecution of a 
like action by an individual.’ 
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Quoting from the JMaricell Land Grant Case, 121 
Weel): 30 L. Ed., 949, the Court in the Stinson 
case (Supra), says: 


“It should be well understood that only that 
class of evidence that commands respect, and 
that amount which produces conviction, shall 
make such attempt successful.” 


In Colorado Coal & Tron Company vs, United 
States, 123 U.S. 307, 31 L. Ed., 182, the Court says: 


“It thus appears that the title of the defend- 
ants rests upon the strongest presumptions of 
fact which, although they may be rebutted, nev- 
ertheless can be overthrown only by full proofs 
to the contrary, clear, convincing and unam- 
biguous.” 


It thus appears in the cases hereinbefore referred 
to, that the evidence is far from being clear, convinc- 
ing or unambiguous; save and except that it occurs 
to us it is clear, convincing and unambiguous in 
favor of the appeHNees: and upon the evidence alone 
the patents should not have been cancelled. 

We also call the Court’s attention to a point made 
it our original brief: —that the Court below saw 
the witnesses in two other trials, observed their man- 
ner of testifving, had a better opportunity to under- 
stand the facts and circumstances surrounding their 
evidence, and, after seeing the witnesses and hearing 


them testify, the lower court found in favor of the ap- 


ee 


pellees and against the contentions of the appel- 
lant; and we again call the Court's attention to the 
case of the State of Idaho rs. Baird, 13 Tdaho, 126; 
89 Pac. 298, wherein the Court says at page 137 of 
the Idaho Reports: 

“It is urged, however, that the case was tried 
by the Court, upon the evidence taken by the 
stenographer at the former trial, and that the 
Court had no witnesses before it and for that 
reason the rule last above stated does not apply 
herein. This Court has held that that rule did 
not apply when the trial Court heard the case 
on written or documentary evidence, but it will 
be observed in this case that the Judge who de- 
cided this case sat at the former trial and heard 
the witnesses testify, and, no doubt, observed 


their demeanor on the stand, And. 1 hint be true, 
the rule first above stated would apply.’ 


ie 
WILLIAM McMILLAN. 

The entry of William McMillan is in no way con- 
nected with the evidence of Clarence W. Robnett, it 
appearing affirmatively from the evidence that Rob- 
nett had nothing to do with the entry, and the evi- 


dence of this witness would have no bearing upon the 
same, 
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We call the Court’s attention to the evidence of 
William McMillan, appearing at pages 532 to 551 of 
the record. At page 534, the witness testifies that he 
had a conversation with George H. Kester concern- 
ing the taking un of a timber claim: 


Q. Well, what was Mr. Kester’s business 
there at that time? 

A. Well, his business, he was up in the upper 
country some way, and he was well acquainted 
with me, and he was up in there and it was a 
nigh cut across that way to Orofino, and he rode 
past there and called in to see me. 

QO. When was this conversation? 

A. It was in October, 1904, I think. * * * 

Q. Now, what did Mr. Kester say? 

A. Why, he asked me something about wheth- 
er Thad used my right fora timber claim, 
and wasn’t I going to take one, and 
I told him Thadn't. I didm’t know anythine 
about timber claims at that time. I told him I 
hadn't, and told him that I didn't have money 
enough to take one without mortgaging my 
place, and I told him I wouldn’t do that, and so 
he said if I took a notion to take one if I needed 
a little money he would help me out, which he 
did. JT had part of the money but I didn’t have 
enough. 

Q. Did you ever see him again or talk with 
him again befere vou filed on your ¢laim? 

A. No, I didn’t. I never seen him till after I 
iia tiled on my claim. * * * * * 


On page 535 the witness testifies that he had made 
arrangements with Mr. Dwyer to locate him on the 
land, and on page, 536, in response to a question, the 


witness testified: 
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Q. Was there anything said to you about the 
value of the claim? 

A. No; but he told me I would be safe enough 
in taking one, if I could raise the money to 
prove up; it would come in the market pretty 
soon. There wasn't any timber claims hardly 
selling at that time. 

Q. Did he tell you that he would insure you 
so much money over and above expenses? 

WITNESS: Well, he said I would be safe 
enough; that I could make $100.00 or $150.00 
for it anvhow—safe enough to take one. 

MR. GORDON: Q. ‘Now, how did he ex 
press that? 

A. Why, he said that I would be safe enough, 
you know; something to that effect; I couldn't 
just tell you word for word now. 

Q. Well, what was that about the $1.00.00 or 
the $150.00? 

A. Well, that he was pretty sure I could 
make that much out of it above expenses, and 
I was well satisfied with that at that time, if I 
could make that much. I didn't know whether 
I could make it or not. I was pretty sure [ 
could make that, or he wouldn't have told me I 
could make that much. 

Q. Did you know of anyone at that time that 
was buying claims? 

A. No, I didn’t. I knowed some of them had 
claims that couldn't sell them. 

Q. Did you have any understanding or agree- 
ment with Mr. Kettenbach, or Mr. Ixester, when 
you first talked with him, as to whether you 
were to turn that claim over to him? 

A. I did not. 

Q. Or to anvone he told you to? 

A. I didn't have any agreement. 

Q. Did vou have an understanding? 
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A. Well, no, I don’t know that I had any un- 
derstanding. i understood that I could turn it 
over to him if I had a mind to, but I could turn 
it over to anybody else. I wasn't forced to turn 
it over to him. 

Q. Well, was it your understanding when he 
made the agreement with you that he would fur- 
nish vou the money, that you would turn it over 
to him? 

A. No, there was uo such agreement as that 
at all. 

Omeewbhat’s that? 

A. No, I didn’t make any such agreement as 
that at all, whatever. 

Or Well, what did you expect to do with that 
claim when you took it up? 

Ee. | expected to sell it as soon as I could and 
get what I could out Olen 

Q. And who did you expect to sell it to? 

A. Well, IL expected to sell it to whoever 
would buy i Of course, he told me about it, 
and I would vive him the preference. 

Q. But that is what you expected to do when 
you had your first talk with him and when you 

came to the conclusion that you would take it 
up? 

A. When I had my first talk with him I didn’t 
have much idea, and I thought it over for a day 
or two, and then I thought I would. 


The witness then states that a man by the name 
of Bliss located him on the land, and that Mr. 
Dwyer made arrangements with Mr. Bliss to locate 
him. 

On pages 540-541 the witness testifies to the man- 


yer in which he procured the money to make his final 
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proof, and in response to questions, the witness tes- 
tifies: 

Q. Do you remember whether or not you saw 
Mr. Ixester then, before vou made your final 
proof? 

A. Yes, I seen hin. 

Q. Where did you see him? 

A. [seen him at the bank where he worked 
at the time. 

Q. Right in the bank? 

Ae. Yes. 

Q. And what was your conversation with 
him then relative to this claim? 

A. Why, nothing more than I told him, I says 
to him I had taken a claim and I haven’ it eot 
money enough, and he says, “TI will help you 
out.” and he wanted to know how much it w AS, 
and I told him how much I wanted. In faet, fie 
told me when I first seen him that he would help 
me out, and he didn’t go back on his word. 

Q. Now, do vou remember how much you got 
on that occasion? 

A. I think I got about $300.00, something like 
that. JI had something over $100.00 of my own. 
It took $400.00 to prove up on, and T had some- 

- thing over $100.00. 

Q. Was that the same day that vou made 
VOU [l@Oh, = ar. 

A. Yes. JI came in on the train and proved 
up the same day. 

Q. And did you give Mr. Kester a note? 

A. TI did not. He didn't ask for any. - 

Q. You say you didn't, and he didn't ask for 
one? 

&. os = 


On page 549 the witness testifies on cross-exam- 


ination that he sold the land nearly two vears after 
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he made his final proof; that there were no buyers 
in the field, and no one offered to purchase the same; 
that he used $100.00 of his own money to pay the pur- 
chase’ price; that the balance of the money he bor- 
rowed from Mr. Kester; that he told Mr. Kester he 
would pay it back when he sold his claim; that he had 
no contract or agreement for the sale of the land 
prior to the time he made his final proof, and that 
the affidavit he made at the time he filed his sworn 
statement, that he had no agreement to sell the land, 
Wes trite. 

On page 551 the witness testifies that he did not 
feel that he was under any obligations to sell the 
land to My. Ivester, except that he should give him 
a preference right to purchase it; and that he did 
not feel that Mr. Kester was under any obligations 
to purchase the land. 

It affirmatively appears that Mr. McMillan was 
entitled to exercise his stone and timber right; that 
he filed upon the land, used $100.00 of his own money 
to pay the purchase price, and borrowed the remain- 
der from Mr. IXester to pay for the land; that he 
kept the land for two and a half years after making 
his final proof, and finally sold the same to Kitty E. 


Dwyer. The record does not contain the slightest in- 
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timation of an agreement to sell his land prior to fi- 
nal proof, or for two and a half years thereafter. 

In relation to the entry of McMillan we also eall 
the Court's attention to the opinion of Judge Diet- 
rich, appearing on page 296 of the record, wherein, 
after a careful consideration of all of the evidence 
bearing upon the entry, Judge Dietrich states: 


“There was some sort of a general promise 
by Ixester, who seems to have been very friendly 
to the entryman, to give him assistance if he 
needed financial help when it came to making 
his final proof. A careful consideration of the 
entrvman’s testimony convinces me that he did 
not have any understanding, express or implied, 
by which he was to sell the land to any person, 
and that no other person had any interest in the 
entry. The entryman apparently did feel under 
some moral obligation to give to the defendant 
Ikester an opportunity to purchase, but such ob- 
ligation involved only a recognition by the en- 
tryman that Kester favored him by loaning him 
a part of the money required for the final 
proof.” 


From Judge Dietrich’s knowledge of the case, and 
his acquaintance with the surrounding cirecum- 
stances, he was not convinced that the evidence was 
clear, convincing, conclusive and unambiguous, and 
held that it did not come within the rule laid down 
by the Supreme Court of the United States, defining 
the nature of the evidence necessary to justify the 


concellation of a patent. 
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We are convinced that a re-consideration of this 
evidence and a re-examination of Judge Dietrich’s 
opinion in relation thereto, will convince the Court 
that it did the defendant Kitty E. Dwyer an injustice 


in holding for cancellation this entry. 


ILI. 

In relation to the remaining patents, Carrie D. 
Maris, John H. Little, Ellsworth i'M. Harrington, 
Bertsal H. Ferris, George Ray Robinson ; also Soren 
Hansen, Drury M. Gammon, David S. Bingham; 
Charles I. Loney, Mary A. Loney, Frank J. Bonney, 
James T. Jolly, Effie A. Jolly, Charles S. Myers, 
Janie Mvers and Clinton E. Perkins, we call the 
Court's attention to our original brief in relation to 
these entries, and references to the record therein 
made; that of eBrtsal H. Ferris, appearing at page 
22 of our brief, and wherein the said Bertsal H. Fer- 
ris testified that he kept his land two or three years 
after he made his final proof before he sold the same; 
that the first agreement he made in relation to the 
sale of his land was when he agreed to sell it to Ket- 
tenbach two or three years after making his final 
proof; that he tried to sell it to other parties, and at 


one time gave an opinion to Fred Emery. 


GEORGE RAY ROBINSON. 

The evidence of George Ray Robinson appears at 
pages 25 to 27 of our original brief, and we would 
call the Court's attention to the evidence of George 
Ray Robinson, appearing on page 27 of our original 
brief, (pages 1341-1542 of the record), wherein the 
witness testifies that he remembered of Mr. Ketten- 
bach talking to him on the street concerning the pay- 
ment of his note, and that Mr. Kettenbach urged him 
to keep his land, and pay the interest, or the princi- 
pal in $5.00 payments: and that Mr. Kettenbach 
wanted him to pay $5.00 per month; that he told Mr. 
Ixettenbach that he could not sell his land to anvone 
else, and that Mr. Kettenbach told him, if he was not 
satisfied to keep the land, he would look over the pa- 
pers and see how much he could allow him for the 
claim; that he had carried his note then upwards of 
two vears. 

If it be a fact that Wilham F. Kettenbach or 
George H. Kester was endeavoring to acquire this 
land, he would not have reluctantly purchased it at 
the price it was offered, and especially when he was 
paying more for the land than it could be sold for to 
anvone else. 

Concerning the entries of Bertsal H. Ferris and 


George Ray Robinson, Judge Dietrich in his opinion, 
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at pages 321-325, discusses the evidence in relation 
thereto, and on page 322 Judge Dietrich states: 


“Tt is abundantly shown, I think, that there 
was no intention on the part of the entrymen 
until long after final proof to convey to Ixetten- 
bach, and that there was no expectation on the 
part of Kettenbach, when he left Robnett or the 
entrymen have the money, that he would secure 
titie to the lands. The entrymen, as appears 
from the dates of the deeds, held the lands a con- 
siderable leneth of time, and transferred them 
to Kettenbach because they were unable to do 
any better with them. Ferris realized nothing 
out of the transaction, and apparently lost some 
personal expenses. Robinson netted approxi- 
mately $70.°0. It is also plain that Robnett 
feli under no obligation to purchase the land and 
exercised no real control over the sale thereof. 
The understanding, as I gather it from all of the 
evidence and the circumstances disclosed by the 
record, including the statements of the several 
parties, is that Robnett, in encouraging these 
inen to ake entries, led them to believe that he 
would be able to negotiate a sale of the lands 
after title was secured, so that they would real- 
ize a substantial profit, and in that belief they 
entered the lands and assumed the mortgage 
obligations referred to.” 


CARRIE D. MARIS. 
The evidence of Carrie D. Maris appears at pages 
6 to 11 of our original brief, and we call the Court’s 
attention to page & wherein the witness testifies to 


the repeated efforts Robnett made to sell her land 
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to other parties, and wherein Robnett called up a 
man at Moscow who claimed he was ready to pur- 
chase the land; and, after repeated efforts, it was 
finally sold to Kester and IKettenbach, who paid a 
higher price for the land than Robnett was able to 
sell it for to anyone else. 

We also call the Court's attention to Robnett’s af- 
fidavit, portions of which are copied on page 10 of 
our original brief, wherein Robnett testified that no 
prior agreement existed between himself and Carrie 
TD). Maris, and that no arrangements whatever exist- 
ed between himself and George H. Kester and Wil- 
liam EF. INettenbach for the purchase of this particu- 
lay claim for more than a year after final proof was 
made. 

In his opinion, at pages 305 to 308 of the record, 
Judge Dietrich discusses the evidence in relation to 
this claim, and on page 307 the Court states: 


“As already stated, it is impossible to read the 
testimony of the entryman without being im- 
pressed with the fact that, for a long period of 
time before the sale to Kester and Kettenbach, 
Robnett had been making strenuous efforts to 
dispose of the land, but in vain. Apparently the 
highest offer he had ever received was $1,500.00. 
U nder these circumstances it seems quite in- 
credible that he, as the owner of this land, and 
being anxious to sell it and get as much as possi- 
ble for it, and having been unsuccessful in sell- 
ing it to strangers, would go to Kester and I[xet- 
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tenbach and lay bare the facts disclosing the in- 
validity of the title, for the purpose of inducing 
them to pay $100.00 more than he had ever been 
offered for the land. Only great simplicity of 
character, together with a highly sensitive con- 
science, would account for such an unusual pro- 
ceeding, and it is hardly necessary to add that 
Robnett seems to have possessed neither these 
qualities in a very high degree.” 


The discussion of Judge Dietrich in relation 
to this entry is verv interesting in view of the fact 
that Robnett had made an affidavit as late as July 
Ist, 1909, (appearing at page 10 of appellees origi- 
nal brief) in which he stated under oath that no 
agreement existed between Carrie D. Maris and Sxes- 
ter and Kettenbach for the sale of the land prior to 
the time final proof was made, and that no relations 
existed between him, Robnett, and Isester and Ixet- 
tenbauch, concerning the sale of the land, prior to 


final proof. 


JOUN® HH, LITTLE. 

The evidence of John H. Little appears at pages 
12 to 15 of our original brief, (pages 1609 to 1627 of 
the record), and we would especially call the Court's 
attention to the evidence of Mr. Little, wherein he 
stated that Robnett never mentioned the names of 


Kxester and Kettenbach as being parties who were 
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prospective purchasers of the land, and, on page 14, 
Mr. Ixettenbach told the witness to try to sell his 
land to some one else; that he did try to sell to other 
parties, but was unable to do so; that his arrange- 
ment with Robnett was not carried out; that Ket- 
tenbach told the witness that he had nothing to do 
with Robnett. 

On page 15, the witness testifies that he had no 
eontract, understanding or agreement with Mr. Ixet- 
tenbach, Mi. Ikester, or Mir. Dwyer, prior to the time 
he made his final proof. 

Judge Dietrich refers to the claim of John TH. Lit- 
tle in his opinion, at pages 318-321; and on page 319 
the Court says: 


“As already noted, Robnett does not testify 
that he was to control the sale of the land, and 
if he was to have the control and disposition of 
it, it would be strange if the amount which the 
entryman was entitled to realize was left in 
such an indefinite status. From Robuett's tes- 
timony it appears that when the arrangement 
was made for this entry the money for the pur- 
pose was to be procured from Curtis Thatcher, 
who advanced a small amount for the payment 
of preliminary expenses, but then, for some rea- 
son, did not carry out his agreement. Upon in- 
itiating the entry, and before final proof, Lit- 
tle gave a note for the location fee, amounting 
to either $125.00 or $150.00, according to Rob- 
nett’s testhnony. This was afterwards taken 
care of by the money procured from I<ettenbach. 
Acording to Robnett’s testimony, which is in 
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harmony with that of Kettenbach and Little, 
Kxettenbach originally had no interest in the 
eniry, and had no expectation of getting the 
title. He (Robnett) testified :” 

““O. Now, what became of that claim, do 
vou know?’ ”’ 

“QO. It was finally deeded to Mr. Ixetten- 
bach.’ ” 

“<Q. Do you remember the transaction in 
connection with that, the conversation relative 
hosit?” 

“*A, Why, the deal failed to go through that 
JT had at the time of the location, and of course 
the mortgage came due, and Mr. Kettenbach 
told Mr. Little that he would have to either pay 
the mortgage or deed the claim, and he deeded 
the claim.’ ” 


“Robnett testifies in general language that 
Kkettenbach and Ixester knew of the arrange- 
ment he had with Little, but he does not say 
what he told fhem or in his conversation with 
them what arrangement he claimed to have had 
with Little. The entryman appears to have tes- 
tified frankly, and as to his arrangement with 
Robnett he said: 

“-Q. Now, what were vou to do with this 
claim after vou took it up, what was your 
arrangement?’ “ 

“eA Well, the understanding was that 
Robnett was to find me a buyer for the 
claim. Fle guaranteed to sel] me the claim 
—-to sell the claim for me.’ ” 

“*Q,. Did he tell von when he would sell 
ie 

“+A. Why, he said the chances were fa- 
vorable for an early sale—a verbal agree- 
ment was all.” 

“*(. Did he tell you whether or not he 
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had anybody in mind or was assembling 
claims?” 

“A, No, not at that time he didn’t, not 
until after we had proved up, before he 
made any statement in regard to assem- 
bling claims.’ ” 

“"Q. Now, did he tell you how much you 
were to get out of your claim? This is the 
first talk you had with him before you 
filed?’ ” 

“ “A. Well, when we came back he told 
me what a valuable claim I had got. I don’t 
remember the amount, but he discussed it, 
and I felt very jubilant over the fact that I 
had got a good claim. T had taken his word 
forsiteanlie 


“If the entryman had an agreement by which 
he was to get only a small specified amount out 
of the claim, his state of mind upon being in- 
formed that he had a good claim is not easily 
explained. He would have had no very great 
interest in the nature of the claim if he was 
guaranteed so much and was to get only so 
much out of it. The entryman further testifies 
that Robnett disappointed him in not getting a 
purchaser for the claim, and that Kettenbach 
was urging the payment of the mortgage and 
was threatening to foreclose. He went to Ket- 
tenbach and tried to induce him to purchase the 
claim. Ixettenbach told him he was not buying 
timber, and advised him to try to sell to some- 
one else, but finally took the claim and paid 
him a trivial amount in excess of what was due 
upon the mortgage.’ ” 

“IT conclude that the evidence does not sup- 
port the charge that there was any fraud in the 
original entry, or that Kettenbach at the time 
he purchased had knowledge of any alleged 
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fraudulent agreement between the entryman 
and Robnett.” 
We feel that a reconsideration of this entry, and 
a reexamination of the evidence in relation to the 
same, will convince the Court that this patent should 
not be cancelled, and that an injustice is being done 
the defendants in the cancellation of this entry. 
We respectfully pray for a rehearing and a recon- 


sideration of the evidence in relation to this entry. 


ELLSWORTH M. HARRINGTON 
The evidence of Elsworth M. Harrington appears 
at pages 15 to 17 of our original brief, (pages 1355 
to 1360 of the recerd) wherein the witness testifies 
that Robnett was not to sell the land for him, but in 
case he did sell it he was to receive a commission ; 
that no agreement existed for the sale of the land. 


“Q. You mean you didn’t have any written 
agreement?” 

“A, No, nor no verbal agreement in that way ; 
not positive. He was dealing in timber claims, 
and if he had a chance to sell it, he had my per- 
mission to sell it.” 


The witness also testifies that he had no arrange- 
ments with either Ikester or Kettenbach to purchase 
the land. 

We call the Court's attention to the opinion of 


Judge Dietrich in relation to the entry of Elsworth 
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M. Harrington, appearing at pages 313 to 316 of the 
record. 

On page 314 the Court states: (Beginning at bot- 
tom p. su). 


“According to Kettenbach's testimony, he took 
the mortgage and finally purchased the claim 
practically under the same circumstances as 
are shown to have surrounded the mortgages 
upon, and the purchase of, the Long ¢laims. 
HNarrington himself testifies, and his statement 
is not disputed, that he realized clear out of the 
Claim $299.40, and so far as appears Robnett got 
nothing except the location fee and possibly the 
bonus ora part of the bonus included in the 
mortgage note. It is quite clear that Ixetten- 
bach had no understanding before or at the time 
he took the mortgage that he was ultimately to 
procure title to the land, for efforts were made 
by Robnett and Harrington to sell to other par- 
ties, and, being unsuccessful, the entryman sold 
to Kettenbach.” 

“The only evidence relative to the regularity 
of the entry is found in the testimony of Rob- 
nett, already referred to, and that of the entry- 
man. The entryman's version of the arrange- 
ment between himself and Robnett is materially 
different from that of Robnett, and, if true, 
there was no unlawful or improper agreement or 
understanding. The entryman appears to have 
testified with considerable candor. In reply to 
questions put to him by counsel for the govern- 
ment he testified that prior to making the entry 
there was nothing said as to what he would 
make out of the transaction op about the sale 
of the Jand. He said: 


“"Q. Was anything said about what the 
laud was worth?’ ” 
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“cA. There may have been; I don't re- 
member; J think there was though. I think 
it was in the neighborhood of $1,000.00; I 
ain't positive though.” 

“*). Now, what was said? Was it said 
that you could get $1,000.00 out of it?’ ” 

“eA. Well, no. He (Robnett) may have 
said it was worth in that neighborhood, of 
$1,000.00; there was nothing said positive 
rt Lt wes 

““@. Now, avhatawas there im it) fer 
Ein? 

“°A. Well, he was to get a commission 
out of it for selling the claim, IT think.’ ” 

**Q. And he was to sell the claim?’ ” 

“tA. No, he wasn’t to sell it. If he did 
sell it he was to get a commission for selling 
it. There wasn't no agreement that he was 
to sell it.’ ” 


On page 316 the Court states : 


“T conclude that the record does not sustain 
the contention either that the entry was invalid 
or tlrat Kettenbach, at the time he made the pur- 
chase, had notice of any alleged invalidity.” 


SOREN HANSEN. 

The evidence of Soren Hansen appears at pages 
100 to 105 of our original brief, and we would es- 
pecially call the Court's attention to the evidence of 
this witness, wherein he testifies that Robnett told 
the witness he ought to get from $300.00 to $500.00 
out of the place, and he could receive that when he 
sold the land: 
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“Q. How were vou to get the three or five 
hundred dollars out of it.” 

“A. Why, when he sold it. He said he would 
be able to sell it: he had more claims, and he 
would be able to sell it for me.” 


The witness also testifies to the several deeds he 
executed, and also states that he had no understand- 
ing or agreement with either Kester or Ikettenbach 
for the purchase of the land. 

We also call the Court’s attention to the evidence 
of William I, Kettenbach upon this same question, 
appearing at pages 1689 to 1691 of the record; also 
to the evidence of EK. N. Brown, appearing at pages 
1667 to 1687 of the record. 

The evidence falls far short of being clear, con- 
clusive and unambiguous, and is in direct conflict 


with the evidence of Clarence W. Robnett. 


DAVID S. BINGHAM 

The evidence of David S. Bingham appears at 
pages 126 to 150 of the appellees’ brief, and at pages 
1139 to 1171 of the transcript, and on page 127 of 
our original brief, we copied the evidence of the wit- 
ness relative to the manner in which he took up his 
timber claim, and wherein the witness testifies that 
he never talked with Kettenbach, Kester or Dwyer 


concerning the taking up of the land; that he trans- 
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acted his business with Mr. O’lXeefe; and the only 
understanding he had with Mr. O’leefe, relative to 
this land, was that Mr. O’IXeefe was to have the prior 
right of buying it when the witness proved up. 

On pages 128-129, of our original brief, the witness 
testifies to his negotiations with Mr. O'Keefe rela- 
tive to the sale of the land, and that there was a ten- 
acre tract in Cloverland Orchard Tracts which the 
witness desired to purchase, and by making a sale of 
his land at that time, he could purchase this tract 
of land. The evidence of the witness is very clear 
that O'Keefe and the witness arrived at an agree- 
ment for the purchase of the land at that particular 
time, and this was in the neighborhood of two years 
after the witness had made his final proof. 

Tn relation to the entry of David 8S. Bingham, 
Judge Dietrich in his opinion, at pages 342 to 349, 
gives a very clear statement of the circumstances 
surrounding the evidence in relation to this entry, 
aud at page 345 of the record quotes the evidence of 
the entryman in relation to his entry and his final 
proof, and at page 549 states: 


“Clearly such testimony, with its apparent in- 
consistencies and contradictions, cannot be ta- 
ken as satisfactorily establishing the affirma- 
tive proposition that there existed between the 
entryman and O'Keefe at the time entry was in- 
itiated any understanding or agreement upon 
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the part of the entryman that he was to sell to 
O’Keefe or to sell to any person for any fixed 
price, An under standing by an entryman that if 
he sold he would give the first opportunity to a 
designated person to purchase, provided such 
person would give as much as anybody else, does 
not constitute an agreement obnoxious to the 
statutes pertaining to the entry of timber 
lands.” 


Jt will also be observed that Jackson O’Keefe was 
dead at the time of the hearing; his evidence could 
not be produced, and the defendants were at a dis- 
advantage in proving conclusively that there was no 
fraud or irregularity in connection with this Chitty 

We believe that upon a reexamination and a re- 
hearing upon this entry, the Court will be convinced 


that this patent should not be cancelled. 


SUC. 
THE STEFFY GROUP 

This group includes the entries of Charles E. 
Loney, Mary A. Loney, Frank J. Bonney, James T. 
Jolly, Effie A. Jolly, Charles S. Myers, Janie 
Myers, and Clinton E, Perkins, , 

We can add but little to what we have heretofore 
said on pages 69 to 92 of our original brief, and we 


most respectfully call the Court’s attention to the 
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argument and quotations from the evidence appear- 
ing thereat; and believe that a re-examination of the 
record in relation to these entries will convince the 
Court that the defendants Kester and Ixettenbach 
had no knowledge of the manner in which the claims 
were acquired, or of any irregularity in connection 
therewith; and we most respectfully request that a 
re-hearing be granted in relation to these claims. 

We also desire to call the Court’s attention to the 
verdict of the jury, appearing at page 4180 (bot- 
tom) of Vol. XT. of the records, wherein the defend- 
ants were acquitted upon the charge of conspiracy 
in relation to the acquisition of title to the lands in- 
volved in this proceeding. Almost all of the entries 
referred to herein were involved in those indict- 
ments, and those entries not specifically referred to 
in the indictments were referred to in the evidence, 
and the witnesses appeared and testified in relation 
thereto, which has as much force as if they had been 
set out and specifically described in the indictments. 
We are firmly of the belief that this verdict of ac- 
quittal by a jury should have great weight with the 


ceurt, and especially so when the trial Judge who 
saw the witnesses, and observed their manner of 
testifying, also found in this case in favor of the de- 
fendants in relation to these particular entries. 
Vol. XT, Page 4180 (bottom). 
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ve. 
DRURY M. GAMMON 

We have referred to the entry of Drury M. Gam- 
mon at pages 115 to 114 of appellees brief, and we 
can add little to what we have there said; but we are 
convinced that a re-examination of the record, and 
of the evidence of Drury M. Gammon, will convince 
the Court that this patent should not be cancelled. 

It is unreasonable to assume that Robnett would 
advise the officers of the bank of the irregular man- 
ner in which the title to this tract of land was ac- 
quired. It was to his interest to keep it secret, and 
to prevent the officers of the bank from obtaining 
knowledge of the same. 

We respectfully submit that a re-examination of 
the evidence and of appellees’ brief in relation to this 
eutry will convince the Court that the patent should 


not be cancelled. 
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Your petitioners severally pray, therefore, that 
an order may be made and entered for a re-hearing 
of the argument in this cause, on a day to be appoint- 
ed by this Court, at the present term, and upon such 
points as the Court may direct. 
WILLIAM F. KETTENBACH and 
GEORGE H. KESTER. 
By GEO. W. TANNAHILL, 
Residing at Lewiston, Idaho, 
Their Counsel. 
GEO. W. TANNAHILLE, 
Residing at Lewiston, Idaho. 
Attorney for petitioners for whom he appears. 
JAMES E. BABB, 


Residence: Lewiston, Idaho, 


Attorney for petitioners for whom he appears. 

The undersigned, attorneys for petitioners, DO 
HEREBY CERTIFY: That in their judgment the 
foregoing petition for a re-hearing is well founded, 


and that it is not interposed for delay. 
Dated this 12th day of November, A. D. 1913. 
GEO. W. TANNAHILL, and 
JAMES KE. BABB, 
Counsel for Appellees. 


